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Law as Command? The Theoretical Limits of
Austin's Concept of Law and the Normative

Implications of Hart's Critique

Wang Yanbo!

1 Macau University of Science and Technology, michael614713@hotmail.co.uk

Abstract: John Austin's "command theory of law" is a classical thesis in Anglo-American analytical
jurisprudence. This paper focuses on The Province of Jurisprudence Determined, employing textual
analysis and historical analysis to reconstruct Austin's conceptual system of law within the specific
political and social context of nineteenth-century Britain. The command theory of law offers significant
insights into the emphasis on legal power and coercion. However, it exhibits structural deficiencies
when explaining power-conferring rules, the boundary between law and violence, as well as the
continuity and legitimacy of legal order. H. L. A. Hart inherited the fundamental position of legal
positivism and systematically critiqued Austin's command theory through the concepts of "rules," "the
rule of recognition," and "the internal point of view." Hart proposed a new positivist model centered on
"obligation plus rules" as a replacement for "command plus sanction." In light of the concepts of
coercion and legal order revealed by Austin, the future construction of the rule of law in China must
also incorporate Hart's rule of recognition and sense of obligation, so as to prevent law from

degenerating into violent commands.

Keywords: Austin, Command Theory of Law, Hart, Legal Positivism
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